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Subpart G—Guaranteed Placement

359.701 Coverage. 
359.702 Placement rights. 
359.703 Responsibility for placement. 
359.704 Restrictions. 
359.705 Pay.

Subpart H—Furloughs in the Senior 
Executive Service

359.801 Agency authority. 
359.802 Definitions. 
359.803 Competition. 
359.804 Length of furlough. 
359.805 Appeals. 
359.806 Notice. 
359.807 Records.

Subpart I—Removal of Noncareer and Lim-
ited Appointees and Reemployed An-
nuitants

359.901 Coverage. 
359.902 Conditions of removal.

AUTHORITY: 5 U.S.C. 1302 and 3596, unless 
otherwise noted.

SOURCE: 54 FR 18876, May 3, 1989, unless 
otherwise noted.

Subpart A [Reserved]

Subpart B—General Provisions

§ 359.201 Regulatory requirements. 
This part contains the regulations of 

the Office of Personnel Management 
(OPM) that implement subchapter V of 
chapter 35 of title 5, United States 
Code, on the Senior Executive Service 
(SES).

§ 359.202 Definitions. 
Agency, Senior Executive Service posi-

tion, senior executive, career appointee, 
limited emergency appointee, limited term 
appointee, and noncareer appointee, are 
defined in 5 U.S.C. 3132(a). 

Probation and probationary period 
mean the 1-year probation required by 
5 U.S.C. 3393(d) upon initial career ap-
pointment to the SES. 

Reemployed annitant means an indi-
vidual who is receiving an annuity 
under the Civil Service Retirement 
System or the Federal Employees’ Re-
tirement System on the basis of his or 
her former Federal service. A reem-
ployed annuitant serves at the pleasure 
of the appointing authority.

Subpart C—Removal of Career 
Appointees for Failure To Be 
Recertified

SOURCE: 56 FR 172, Jan. 3, 1991, unless oth-
erwise noted.

§ 359.301 Coverage. 
(a) This subpart covers a career ap-

pointee who has failed to be recertified 
under § 317.504 of this chapter. 

(b) This subpart does not cover, how-
ever, a career appointee who is serving 
as a reemployed annuitant. See subpart 
I of this part for removal of a reem-
ployed annuitant.

§ 359.302 Notice requirements. 
(a) The agency shall notify the career 

appointee in writing before the effec-
tive date of the action. If the appointee 
has completed the SES probationary 
period, or was not required to serve a 
probationary period, the notice shall be 
at least 30 calendar days before the ef-
fective date of the removal. 

(b) The notice shall advise the ap-
pointee of: 

(1) The basis for the action; 
(2) The appointee’s placement rights 

under subpart G of this part—the posi-
tion to which the appointee will be as-
signed shall be identified either in the 
advance notice or in a supplementary 
notice issued no later than 10 calendar 
days before the effective date of the ac-
tion; 

(3) The appointee’s right to appeal to 
the Merit Systems Protection Board, 
including the time limit for appeal and 
the office to which an appeal should be 
sent; 

(4) The effective date of the removal; 
and 

(5) When applicable, the appointee’s 
eligibility for immediate retirement 
under 5 U.S.C. 8336(h) or 8414(a).

§ 359.303 Restrictions. 
(a) Removal from the SES under this 

subpart may not be made effective 
within 120 days after— 

(1) The appointment of a new agency 
head; or 

(2) The appointment in the agency of 
the career appointee’s most immediate 
supervisor who— 

(i) Is noncareer appointee; and 
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(ii) Has the authority to remove the 
career appointee. 

(b) For purposes of this section, a 
noncareer appointee includes an SES 
noncareer or limited appointee, an ap-
pointee in a position filled by Schedule 
C, or an appointee in an Executive 
Schedule or equivalent position other 
than a career Executive Schedule or 
equivalent position. 

[56 FR 172, Jan. 3, 1991, as amended at 58 FR 
58261, Nov. 1, 1993]

§ 359.304 Appeals. 
Removal under this subpart is ap-

pealable to the Merit Systems Protec-
tion Board under 5 U.S.C. 7701. Under 5 
U.S.C. 7701(c)(1)(A), the decision of the 
agency shall be sustained if it is sup-
ported by substantial evidence, which 
is defined in the Board’s regulations at 
5 CFR 1201.56(c). The burden is on the 
agency to show that there is substan-
tial evidence to support its action. 
Once such substantial evidence is dem-
onstrated, the burden shifts to the ap-
pellant to refute the agency’s case that 
there was substantial evidence or to 
make a demonstration under 5 U.S.C. 
7701(c)(2).

Subpart D—Removal of Career 
Appointees During Probation

§ 359.401 General exclusions. 
This subpart does not apply to the re-

moval of a career appointee during pro-
bation when— 

(a) The action is initiated under 5 
U.S.C. 1206(g) or 5 U.S.C. 7542; 

(b) The removal is effected under sub-
part C of this part for failure to be re-
certified; or 

(c) The appointee is a reemployed an-
nuitant. See subpart I of this part for 
removal of a reemployed annuitant. 

[56 FR 172, Jan. 3, 1991]

§ 359.402 Removal: Unacceptable per-
formance. 

(a) Coverage. This section covers the 
removal of a career appointee from the 
SES during the probationary period for 
unacceptable performance. 

(b) Basis for action. A removal under 
this section need not be based upon a 
final rating under the agency’s SES 
performance appraisal system estab-

lished under subpart C of part 430 of 
this chapter. Even if a removal is based 
on such a rating, the removal action is 
taken under this section. 

(c) Procedures. The agency shall no-
tify the appointee in writing before the 
effective date of the action. The notice 
shall, as a minimum— 

(1) State the agency’s conclusions as 
to the inadequacies of the appointee’s 
performance; 

(2) State whether the appointee has 
placement rights under § 359.701 and, if 
so, identify the position to which the 
appointee will be assigned; and 

(3) Show the effective date of the ac-
tion.

§ 359.403 Removal: Conduct. 

(a) Coverage. (1) This section covers 
the removal of a career appointee from 
the SES during the probationary pe-
riod for misconduct, neglect of duty, 
malfeasance, or failure to accept a di-
rected reassignment or to accompany a 
position in a transfer of function. 

(2) This section does not apply, how-
ever, when the appointee was covered 
under 5 U.S.C. 7511 immediately before 
appointment to the SES. In that case, 
the removal is subject to the provisions 
of part 752, subpart F, of this chapter. 

(b) Procedures. The agency shall no-
tify the appointee in writing before the 
effective date of the action. The notice 
shall, as a minimum— 

(1) State the basis for the removal ac-
tion (including the act(s) of mis-
conduct, neglect of duty, or malfea-
sance if those factors are involved); and 

(2) Show the effective date of the ac-
tion.

§ 359.404 Removal: Conditions arising 
before appointment. 

(a) Coverage. (1) This section covers 
the removal of a career appointee from 
the SES during the probationary pe-
riod when the action is based in whole 
or in part on conditions arising before 
the appointment. 

(2) This section does not apply, how-
ever, when the career appointee was 
covered under 5 U.S.C. 7511 imme-
diately before appointment to the SES. 
In that case, the removal is subject to 
the provisions of part 752, subpart F, of 
this chapter. 
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